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Practice Tips...

Dirty Tricks—Anticipate, React, Make Them Backfire

by Robert K. Dawson

{don't “pow whetha
thiardbal ltactics and dinty
tricks arc on the ncrease
or not. I do know that in
my last three jury tnals,
two jud; es ruled thatde 3
frasc counsel intention
ally violated ordersia lim-
inc, and ia athird tial
the defense attorney hid
. adclense medical report untif the tme of
s opening stalement While the great majority
€ of altorneys are cthical, it pays to be pre-

pared. What follows are a few hardbali
tactics | have coccountered and some wavs
to deal with them.
{ncomplete or Evasive
InterTogatory Answers
Everybody has recerved incomplete or
cvasive answers lo interrogatones Winle
there is no easy solution to this problem |
believe that itpays to scod asetof interrogs
tories that are tailored to the case. it seems
to me that judges have Litle paticnce with
massive setsof {orm inlerTogatoriesbut
likety to compe] apswers 1o aset of 25
rogatories that go to the heart of the case
I also suggest that you don't sced an intez-
rogatory unless you exped an answer [f
you accept evasive or incomplsts apswers
to vour intervogatories, that will setthetoce
for the restof the discovery on the case ¥

a law :mtermogatory is not answered or the
answer 5 evasive. then bnng a motion to
connpel

When you have 2 problem with inter
rogatory answers i1 makes scase o uy and
work out your differinces with opposing
counsel lLocal Rule 37 should not just be =
fo:mality 10 be complied with befor ¢ bragiag
your molon to compel However, if 1t is
neccessary W bring a motion to compel, the n
extensive briefing usually isn necessary. In
most cascs the judge just aceds tokaow
epough aboul the facts and your legal
theorics to see that the question is relevant
and ought to be answered.

[ have had a chance to question approx-
mately tea Superior Court Judges oo their
feeling about Civil Rule 11. As a result of
theirr respoases | seldom ask for CR 11
sanctions. Thejudges | spoke with uniforinty
szid that they do not want to cater CR 11
$ancuons against aa attorney unless the situ-
aton is aggravated.

It also pays 1o watch interrogatory prac-
lices carcfully. Recently our firm ook over
a case and while reviewing the prior disco-
ory we noticed that the defeadants hadlaken
interTogatories that had becn senttothem
and “scanned” interrogatories into their
computer. Thereafter they printed out our
inlerrogatory questions and the answers on
their firm's pleading paper. Whesn review-
ing Lhat discovery | noticed that the pre-
amble to the interrogatories had been de-

Dirty Tricks
(Continued from page 3)

about your personal lfife, but (o !
reputation smeared by ureleva
tion, by ar auomey who is int o
Urying to make the plaintiff book bad. not oot
at the truth, weli that's unfair " Jurors w:ﬁ w0
see 2 fair fight

If an order in timise s violited, or some
other unfair tactic is = sed at trial, “hen g
sider asking the Count for ajury instry

teted and that seme ai the antermi
questings had beea altezed. Hpays b chires
Deposition Tactics

Another are a where problems seein tn
occur is in depositons When a witaess e
fusestoanswer, oris beag coached by his at
tor ney, you shauld make every eflort to re-
solve those disputes throgh your guestians
oa the record or discussions off the mecord.
What | have done when such problems con
tinue is to lake abrezk wn the deposibion ard
call presiding and ask if we can be assigned o
a judge who 1s handling 2 gogjury tnal The
jury room is available for the depositioa and
the judge can be available during the day
There is something about tzking the depos:
tGon in a judge's jury room that scems to
eliminale most obstructioaist tactics.

Another thing you might consier when
youencounler an auproey who uses obstruc-
tionist tactics is o put the rest of the
depositions in the case oo videolpe
Videotape secems to have an inhibiting effrct
oz counsel who coach 2 witness or obstruta
depositon.

Settlement Tactics

Perhaps it does not fzil into the class of
true “dirty tricks,” but onc thing that has
always bothered me is the practice of some
insurers to rcfuse to disclose the cost of a
structured setUement offer. They say they
want to “protect” your chient from construc
tive receipt or some other pericived prob-
lem. There is absolutelv no basis for fagure

x3

Slose thus wmfarimaion ¢
e of the plantit Voresponse
i Ttell the chient that | helieve th
zo proper purpose for the msurer faling o
¢isclose the nformstion ane that | canzot
seabsucally evaluate  the scttiement
hout knowing the cost of the <tructuree
wilement. In cvery case where | have 1o
‘ssed to negoliate untl recerning the cost ol
& structured scttiement. the mnsurer  has
provided the informatian  and settement
discussions continued
Triz) Tactics

There 15 aa iafinite vanety of duoty thcks
txat can oocur at tnal. Because of my recernt
expeneaces. perhaps | am most  sensiive
2bout motions iz fimine. [Lisimportant whe s
vou argue your motions in limune aol to do
so by rote. There are many standard
motions in limine and judges are used to
rubng oz them and moving on o other
thipgs [tis important lo coavey to the
judge the impartance of having these
orders inlimine granted and followd. Having
saxd that, ¥ 1s also utnportant to decide in
2dvance what you will do if any of the orders
iz l:mine are violated by opposing counsel

Somelimes you can make a violaton of an
order in imine backfire on defense counsel
U theinformation that comes in is prejudi
¢, bul is realiy wrelevant, then vou can
show Lhat to the jury and say "It's hard
¢n0-gh to come o Court and de questioned

(Continued o page 15)

Vept o Laare

0 munimeze the problem Being creatsc i
how yo: word the instruction may actually
mumuze or draw the jury’s attention away
from what was said and focus it on the real
1ssucs of the case.

There s a reatse that is avatlable o help
counsel deal wath unfayr tactics. {ts tide is
Dombrof ox Urfo:r Toct:cs. published by
Wiley Law Publications.

There are many other dinly tricks and
hardball tactics that can occur ia a tnal prac
tce and those tactes are not limited to

defense  atlorneys. While writing th:s col
=mn | contacted several d-fense attorneys
and asked what dirty tricks they has ob
served. Most of ther comments weore
varations on the “hide the ball” answers 10
nterrogatories and coaching witnesses 1
depositions Such tactics don't pay The
Scatue legal commuaity is smalf enough that
over tme people become aware whether
youwilldeal with them in a straightiorward
manner_or gol

When you represent your client you can
b aggressive withoul dossag the hne Iy
oppasiag counseluses dirty tcks or tactics,
*hee work hard to show the judie or ury
why the tactic was disty, and make o back

fire
Robert K. Dawson 1s a panne: in the
Seatle firm of Pence & Dawson; 2us prac-

hod s hmied to planni’s personal injury
cases
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